W. H. GRADDY & ASSOCIATES

Attorneys at Law

103 Railroad Street
P.O. Box 4307
Midway, KY 40347
W. Henry Graddy, IV Telephone: (859) 846-4905
Elizabeth R. Bennett Facsimile: (859) 846-4914

E-mail: hgraddy@aol.com

July 25, 2005

Elizabeth O’Donnell
Executive Director
Kentucky Public Service Commission

211 Sower Boulevard
Frankfort, Kentucky 40601

RE:  Joint Applicatin of Louisville Gas and Electric Company and
Kentucky Utilities for a Certificate of Public Convenience and
Necessity for the Construction of Transmission Facilities in
Jefferson, Bullitt, Meade and Hardin Counties, Kentucky
Case No. 2005-00142

Dear Ms. O’Donnell:

Please find and accept for filing the original and ten copies of the following
documents in the above referenced matter:

o Supplemental Response to Louisville Gas and Electric and Kentucky Utilities
Company Data Request

e Response to Louisville Gas and Electric and Kentucky Utilities Company
Objections and Motion to Strike of the Cunningham Direct Testimony and
Young Direct Testimony

o Letter from Patricia Grace-Jarrett, Ph.D., Department of the Army

e Letter from Virgil Lee Andrews, Jr., United States Department of the Interior

e Letter from David L. Morgan, Kentucky Heritage Council and State Historic
Preservation Officer; and

e Signed and Notarized Copy of the signature page of the Geoff Young Direct
Testimony



Should you have any questions or need further assistance, please contact our
office at (859) 846-4905.
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CC: Parties of Record
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN RE THE MATTER OF:

JOINT APPLICATION OF LOUISVILLE GAS
AND ELECTRIC COMPANY AND KENTUCKY

)
)
UTILITIES COMPANY FOR A CERTIFICATE OF ) CASE NO.
PUBLIC CONVENIENCE AND NECESSITY FOR ) 2005-00142
CONSTRUCTION OF TRANSMISSION FACILITIES )
IN JEFFERSON, BULLITT, MEADE, AND HARDIN )
COUNTIES, KENTUCKY )
* % * * * * *

DENNIS AND CATHY CUNNINGHAM'S
SUPPLEMENTAL RESPONSE TO LOUISVILLE GAS AND ELECTRIC
COMPANY AND KENTUCKY UTILITIES COMPANY REQUEST FOR DATA

* * * * * * *
Come Dennis L. and Cathy L. Cunningham, by and through
counsel, and submit their Supplemental Response to
Louisville, Gas and Electric Company and Kentucky Utilities
Company Request for Data as follows:

1. The Cunninghams filed Direct Testimony of Cathy
Cunningham prior to noon on the 21%% day of July, 2005
within the time granted by the Public Service Commission on
the Cunningham request for extension of time to file
directed testimony. The filing was not notarized when
filed but will be notarized at or before she is called for
cross examination.

2. The Cunninghams filed with the Cunningham Direct

Testimony as an attachment the Direct Testimony of Leslie



E. Barras, in the form of a signed and notarized affidavit
with addition attachment of 36 CFR Sec. 800.3 - 801.2.

3. The Cunninghams will call as witnesses both Cathy
Cunningham and Leslie E. Barras and Geoffrey M. Young.

4. The Cunninghams attach hereto the following
letters as supplemental responses to the LG&E/KU Request
for Date:

(A) Letter from Patricia Grace-Jarrett,

P.h. D., Biologist from the Regulatory Branch, Department
of Army, U.S. Army Engineer District, Louisville Corps of
Engineers, dated July 21, 2005.

(B) Letter from Virgil Lee Andrews, Jr., Field
Supervisor, United States Department of the Interior, Fish
and Wildlife Service, dated July 20, 2005; and

(C) Letter from David Morgan, Executive Director
of the Kentucky Heritage Council, and State Historic
Preservation Officer to the Public Service Commission,
dated July 25, 2005.

4. The Intervenors also submit the signature page of
the Direct Testimony of Geoff Young, signed and notarized.

This page was not available at the time of filing.



Respectfully submltted

LA\ 7

W. /Hénry Gkadﬂy, v
E}lzabeth Bennett

W. H. GRADDY & ASSOCIATES
103 Railroad Street

P.O. Box 4307

Midway, Kentucky 40347
(859) 846-4905

(859) 846-4914 fax
hgraddy@aol.com

and

Robert W. Griffith
Jennifer B. Swyers
STITES & HARBISON, PLLC
400 West Market Street,
Suite 1800

Louisville, KY 40202
Counsel for Dennis and
Cathy Cunningham

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy has been
duly served by hand-delivery upon the following:

Hon. A.W. Turner

Public Service Commission
211 Sower Boulevard

P.0. Box 615

Frankfort, Kentucky 40602

Hon. Kendrick R. Riggs

Hon. J. Gregory Cornett
Ogden, Newell & Welch PLLC
1700 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202

Hon. Robert M. Watt, IIT

Hon. Lindsey W. Ingram, III
Stoll, Keenon, & Park, LLP

300 West Vine Street, Suite 2100
Lexington, Kentucky 40507



Hon. Elizabeth L. Cocanougher

Senior Regulatory Counsel

Louisville Gas and Electric Company

220 West Main Street
Post Office Box 32010

Louisville, Kentucky 40232

Counsel for Louisville Gas and Electric
Company and Kentucky Utilities Company

Hon. Greg Stumbo

Attorney General

State Capital

Frankfort, Kentucky 40601

Robert Kiefer

139 Finch Court

Vine Grove, KY 40175
-

This the 'Y day of July, 2005.

)/

Mﬂ\ i /

// Henry Gradl dy, IV

/
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07/21/2005 10:14 FAX 5023156877 LRL REG FAX d 002

DEPARTMENT OF THE ARMY
U.S. ARMY ENGINEER DISTRICT, LOUISVILLE
CORPS OF ENGINEERS
P.0.BOX 58
LOUISVILLE, KENTUCKY 40201-0059
FAX: (502) 315-6677
hitp:/iwww.Irl.usace.army.mil/

July 21, 2005

Operationg Division
Regulatory Branch (South)
ID No. 200500744-pgj

Ms. Cathy L. Cunningham
CDH Preserve, LLC

2530 North Highway 11 SE
Elizabeth, Indiana 47117

Dear Ms. Cunningham:

This is in regard to your inguirxy, dated April 27, 2005, requesting
a jurisdictional determination for the property located at 2697
Bethlehem Academy Road, Cecilia, Hardin County, Kentucky.

Based on a site visit conducted on June 06, 2005, this office has
made a preliwinary determination that the referenced property contains
jurisdictional “waters of the United States (U.S)”, including
jurisdictional wetlands. This determination is based on the presence of
wetlands adjacent to navigable or interstate waters, or that eventually
drain or flow into navigable or interstate waters through a tributary
system that may include man-made conveyances such as ditchesz or
channelized streams and one or more tributaries (stream channels, man-
made conveyances, lakes, ponds, rivers) that eventually drain or flow
into navigable or interstate waters. A department of the Army Permit
(DA) would be required for the discharge of dredged or £ill material
into these waters.

If you have any questions concerning this matter, please contact
this office at the above address, ATTN: CELRL-OP-FS, or by calling
(502) 315-6687. Any correspondence should reference the assigned ID
Number indicated above.

Sincerely,

Patricia A. Grace-Jarrett, Ph.D.
Biologist
Regulatory Branch






USFIHS FRANKFORT ES 50z B95 1824 @7/21/05 ©4:58pm P, Q02

United States Department of the Interior

FISH ANTY WILDLIFE SERVICE
1761 Ceorgetown Road
FrankJort, Kentucky 40601

July 20, 2005
Mrs. Cathy Cunningham
CDH Preserve, LI.C
2530 NHwy 11 SE
Elizabeth, Indiana 47117
Subjcot: FWS 05-1031; Cunningham Property Visit, Hardin County, Kentucky

Dear Mrs. Cunningham:

Thank you for the opparlunity to have members of my staff visit your property in Hardin County
on Junc 13, 2005. We arc aware of your active concern and appreciation for wildlife, and
commend you for the cfforts you have made to construct bat houses apd bird houses and to
maintain a pond, which provides suitable foraging and resting/roosting habitat for waterfowl and
shorcbhirds.

Tn April 2005, you contacted our office to inform us of a Louisville Gas & Electric Company
(LG&E) power line, which LG&E has proposed to site across a portion of your property. You
provided us information that demonstrated that a pond on your property had been used in early
spring 2005 as a stop-over foeding and resting area for a {lock of migrating sandhill cranes (Grus
canadensis) that also contained a whooping crane (Grus americana).

As you arc aware, whooping crancs are federally listed under the authority of the Endangcred
Species Act (ESA) as an endangered spegics, Having the opportunity to observe one in the wild
is a rare occasion not afforded to most people. The whooping crane is known for being the
tallest bird in North America standing 5 feet tall. The specics nests in marshy areas among
bulrushes, cattails, and sedges that providc protection from predators. When migrating,
whooping crancs stop along the way to roost and feed in a variety of wetlands and croplands, just
like the whooping cranc did at your pond.

Bascd on the information you provided us, we confirmed that the whooping cranc documented
on your property was part of an cstablished Now-vssential Bxperimental Population (NEP) of
whooping cranes that migrates from. Wisconsin (o Florida every fall. NEPs are the most
common and, flexible type of experimental population establislicd for federally listed species by
the Service, becanse they allow for species reintroductions but with less associated BSA
regulation. This particular NEP was established in order to avoid and minimize potential ESA-
related conflicts with private landowners and other stakeholders along the migratory route of
{hese birds while still allowing state, federal, and private conservation cfforts for the specics to

TAKE PRIDE &=’
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proceed. Because these migrating whooping crancs are part of this NEP, they do not benefit
from the same level of ESA protection that other whooping crancs receive.

Noncthcless, wo have emphasized to LG&E the importance of providing habitat for these birds,
because it would improve the specics’ chances to be recovered (i.c., removed from the list of
threatened and endangered species) in the long-term. Because we know that suilable habitat for
the whooping crane exists on your property, and likely at other locations on and near the
proposed right-of-way for the proposed LG&E powerline, we have strongly encouraged LG&E
to make every cffort to avoid transmission line construction in arcas that ray provide suitable
habitat for whooping cranes. The Scrvice and the Kentucky Department for Fish and Wildlife
Resources have roet with LG&E staff and are currently working with LG&E to address fish- and
wildlife-rclated concerns associated with the proposed powerline. This coordination has
included specific discussions regarding potential impacts to whooping cranes, other federally
listed species (e.g., Indiana bat), and federal trust resources (e.g., migratory birds) and potential
ways to avoid and minimize those potential impacts. We hope that this carly coordination will
influence LG&E’s placement of the proposcd powerline in such a way that impacts to these
important fish and wildlife resources arc avoided and minimized as much as possible.

Thank you again for the opportunity to visit your property and provide you with this information.
If you have any qucstions regarding the information that we have provided, please contact Mindi
Brady at (502) 695-0468 (ext. 229).

Sincerely,

it

Virgil Lee Andrews, JT.
Field Supcrvisor







July 25, 2005

Elizabeth O’Donnell

Executive Direction

Kentucky Public Services Commission
P.O.Box 615

211 Sower Boulevard

Frankfort, KY 40602-0615

Re: Docket No. 2005-0142 and 2005-0154, Joint Application of Louisville Gas and
Electric Company and Kentucky Utilities Company for a Certificate of Public
Convenience and Necessity for Construction of Transmission Facilities in Jefferson,
Bullitt, Meade, Hardin, Anderson, Woodford and Franklin Counties

Dear Ms. O’Donnell:

I am the Executive Director of the Kentucky Heritage Council and the State Historic
Preservation Officer. I am writing in regard to Docket Numbers. 2005-0142 and 2005-0154, the
joint application of Louisville Gas and Electric Company and Kentucky Utilities Company (the
“Companies”) for a certificate of Public Convenience and Necessity for Construction of
Transmission Facilities in Jefferson, Bullitt, Meade, Hardin, Anderson, Franklin and Woodford
Counties, Kentucky, as that application is affected by the requirements of Section 106 of the
National Historic Preservation Act, 16 U.S.C. § 470 et seq. (“Section 106”). The intent of this
letter is to make you aware that the applicants have yet to complete the Section 106 process, and
that as a result of this process the proposed route may have to be substantially altered.

Pursuant to Section 106 federal agencies and the companies they license have a
responsibility to ensure that their actions do not adversely effect historic properties that are listed
in or are eligible for listing in the National Register of Historic Places, and that they take no
action that may preclude the Advisory Council on Historic Preservation’s ability to comment on
an undertaking pursuant to 36 C.F.R. Part 800 of the Council’s implementing regulations. This
would include committing to an alternative early in the consultation process and not giving full
consideration to alternatives that do not adversely impact historic properties.



Page 2
Ms. O’Donnell
July 25, 2005

Section 106 requires, among other things, that federal agencies/companies identify the
area of potential effect of the project, determine the adverse effects of the project on historic
properties within that area, propose appropriate mitigation for any unavoidable effects, and enter
into a memorandum of agreement with the State Historic Preservation Office as well as other
consulting parties that states how they will implement identified mitigative measures. This
process requires public involvement at all stages. The section 106 process for the undertaking
that is the subject of this application is in the early stages of data collection and to date there has
been no formal consultation with this office on this project. While the Companies have hired a
consultant whose job will be to coordinate this important work, the Companies have not formally
requested consultation, identified consulting parties, identified the Area of Potential Effect in
conjunction with the consulting parties or taken any of the other steps required by Section 106.
As such I would recommend that consideration of the route of this transmission line be delayed
until the companies have completed the Section 106 consultation process.

If you have any questions, please do not hesitate to contact me.

Sincerely,

David L. Morgan, Executive Director
Kentucky Heritage Council and
State Historic Preservation Officer

CAWP\ENV\Cunningham\letters\KULG&ETransmissionLineletter-DLM.doc






1. The implication of these points is that LG&E/KU may be

2. able to meet future needs for electric services by
3. developing and implementing a range of new DSM
4. programs, at a lower total resource cost than building
5. its proposed new power plant. At a minimum, the
6. construction of a new power plant might be
7. significantly delayed.
8. Q. Does this conclude your testimony?
9. A. Yes.
VERIFICATION

COMMONWEALTH OF KENTUCKY
STATE AT LARGE

The undersigned, Geoffrey M. Young, being duly sworn
hereby verifies that the statements contained hereinabove
are true and correct to the best of my knowledge and

belief.
WW%%W

GEOFFREY M. YOUNG 7/

COMMONWEALTH OF KENTUCKY, STATE AT LARGE

Subscribed and sworn to before me, by Geoffrey M.
Young, on this QA day of July, 2005.

Aot . ﬂmmb@

NOTARY PUFBLIC

My Commission Expires: el /,9’2@@67

C:\WP\ENV\Cunningham\pleading\geoffrey young testimony.doc



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN RE THE MATTER OF:

JOINT APPLICATION OF LOUISVILLE GAS

AND ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR A CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY FOR
CONSTRUCTION OF TRANSMISSION FACILITIES
IN JEFFERSON, BULLITT, MEADE, AND HARDIN
COUNTIES, KENTUCKY

CASE NO.
2005-00142

N e Nt Nt S

* * * * * *

CATHY AND DENNIS CUNNINGHAM
RESPONSE TO LOUISVILLE GAS AND ELECTRIC
AND KENTUCKY UTILITIES COMPANY OBJECTIONS
AND MOTION TO STRIKE FROM CUNNINGHAM

* * * * * *

Come Cathy and Dennis Cunningham (“Cunningham”) by and
through counsel and submit their response to the Louisville
Gas and Electric and Kentucky Utilities Company (“LG&E/KU")
Objections and Motion to Strike from the testimony of Cathy
Cunningham, and request the Public Service Commission
OVERRULE such objections and motion as follows:

1. LG&E/KU object and move to strike the portion of
Cunningham’s testimony on hearsay grounds,
a. Page 3, lines 13-21 which reference a wetlands

designation and statements.



b. Page 5, lines 7-17 regarding materials
received from Petra Pless, and

c. Affidavit appended as Attachment 2, and
regulations at Attachment 3.

2. This objection should be OVERRULED in this
administrative hearing before the Public Service Commission
where KRS 278.310 requires that neither the commission or
any commissioner shall be bound by the technical rules of
evidence. That statute could not be clearer. The Hearsay
Rule is precisely the kind of “technical rules of evidence”
that the statute contemplates.

3. Furthermore, if KRS 278.310 was not applicable to
this proceeding, and the formal rules of evidence were
applicable, the LG&E/KU objections would be cured by the
Supplemental Data Response filed Dby the Cunningham’s
herewith. That response includes a July 21, 2005 letter
from Dr. Patricia A Grace-Jarrett, U.S. Army Corps of
Engineers, that “this office has made a preliminary
determination that the referenced property contains
jurisdictional “waters of the United States (u.s)”,
including Jjurisdictional wetlands.” This letter would
qualify for KRE 803 Hearsay exception, under (8) Public

records and reports.



4. The Supplemental Data Response also includes a
July 20, 2005 letter from Virgil Lee Andrews, Jr. U.S. Fish
and Wildlife Service, that the Cunningham property has been
confirmed by that agency to be habitat for a whooping
crane, and that whooping cranes are federally listed under
authority of the Endangered Species Act. The letter is
also admissible under the formal “technical rules of legal
evidence” KRE 803, exception (8), 1if those rules were
applicable to this proceeding.

5. The Supplemental Data Response also identifies
that Leslie E. Barras submitted her affidavit with
supporting administrative regulations within the time
extended for the Cunninghams to submit additional direct
testimony. It appears that the Cunninghams were not clear
enough that this witness was offering direct testimony with
the Cunninghams and will be available for cross examination
at the hearing on this matter.

6. As further reason for overruling the motion and
objection, the Cunninghams will urge the Public Service
Commission to dismiss the application because the
applicants have not completed the required environmental
and cultural investigations required by law, and that it is
premature for the LG&E/KU to seek a Certificate from the

Public Service Commission prior to completing all such



required studies, including studies of alternatives, prior
to committing resources to a selected alternative. If the
applicants had completed the required studies prior to this
submission, these contents of the Cunningham testimony that
applicants object to would have already been discovered by
the applicants. The LG&E/KU failure to conduct these
investigations in a timely manner  prior to their
application to the Public Service Commission should not be
rewarded by allowing them to exclude relevant evidence.
WHEREFORE, the Cunninghams ask the Public Service
Commission to OVERRULE the LG&E/KU objections and Motion to

Strike from the Cunningham Direct Testimony.

Respectfully submltteﬁ;

W / Hén/r‘i Gréddy, IV
E/lzabeth Bennett

H. GRADDY & ASSOCIATES
103 Railroad Street
P.O. Box 4307
Midway, Kentucky 40347
(859) 846-4905
(859) 846-4914 fax
hgraddyfaol.com

and

Robert W. Griffith
Jennifer B. Swyers
STITES & HARBISON, PLLC
400 West Market Street,
Suite 1800



Louisville, KY 40202
Counsel for Dennis and
Cathy Cunningham

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy has been
duly served by hand-delivery upon the following:

Hon. A.W. Turner

Public Service Commission
211 Sower Boulevard

P.0O. Box 615

Frankfort, Kentucky 40602

Hon. Kendrick R. Riggs

Hon. J. Gregory Cornett
Ogden, Newell & Welch PLLC
1700 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202

Hon. Robert M. Watt, ITI

Hon. Lindsey W. Ingram, III
Stoll, Keenon, & Park, LLP

300 West Vine Street, Suite 2100
Lexington, Kentucky 40507

Hon. Elizabeth L. Cocanougher

Senior Regulatory Counsel

Louisville Gas and Electric Company

220 West Main Street

Post Office Box 32010

Louisville, Kentucky 40232

Counsel for Louisville Gas and Electric
Company and Kentucky Utilities Company

Hon. Greg Stumbo

Attorney General

State Capital

Frankfort, Kentucky 40601

Robert Kiefer
139 Finch Court
Vine Grove, KY 40175



(\\*};/ W oy | {: ‘,/\\
This the &7 Yday of July, 2005. { Q g \
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN RE THE MATTER OF:

JOINT APPLICATION OF LOUISVILLE GAS

AND ELECTRIC COMPANY AND KENTUCKY
UTILITIES COMPANY FOR A CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY FOR
CONSTRUCTION OF TRANSMISSION FACILITIES
IN JEFFERSON, BULLITT, MEADE, AND HARDIN
COUNTIES, KENTUCKY

CASE NO.
2005-00142

- N e e Nt

* * * * * *

CATHY AND DENNIS CUNNINGHAM
RESPONSE TO LOUISVILLE GAS AND ELECTRIC
AND KENTUCKY UTILITIES COMPANY OBJECTIONS
AND MOTION TO STRIKE FROM YOUNG

* * * * * *

Come Cathy and Dennis Cunningham (“Cunningham”) by and
through counsel and submit their response to the Louisville
Gas and Electric and Kentucky Utilities Company (“LG&E/KU”)
Objections and Motion to Strike from the testimony of
Geoffrey M. Young, and request the Public  Service
Commission OVERRULE such objections and motion as follows:

1. LG&E/KU object and move to strike the portion of
Geoffrey M Young’s testimony on hearsay grounds,
a. Pages 6, 1line 7 through page 10, 1line 1,

excerpting from Gelling and Yeager article.



b. Page 10, line 9 through line 24, referring to
Shaesy article.

c. Page 11 through 12, reference to AEP press
statement.

d. page 13, line 13- ﬁhtough page 15, 1line 7,
reference to book, Small Is Profitable.

e. Page 18, 1line 3 through page 19, line 11,
example from book, Natural Capitalism.

2. This objection should be OVERRULED in this
administrative hearing before the Public Service Commission
where KRS 278.310 requires that neither the commission or
any commissioner shall be bound by the technical rules of
evidence. That statute could not be clearer. The Hearsay
Rule is precisely the kind of “technical rules of evidence”
that the statute contemplates.

3. Furthermore, if KRS 278.310 was not applicable to
this proceeding, and the formal rules of evidence were
applicable, well-established exceptions to the Hearsay Rule
would require that the LG&E/KU objections and motion be
overruled. These articles, books and the press release

would qualify for admission pursuant to KRE 803 Hearsay

exception (18), Learned treatises, or exception (6),
Records of regularly conducted activities. Additional
information about Clark Gellings 1is attached. The AEP



press statement is consistent with the personal observation
of the witness on June 26, 1998, in Inez, Kentucky. The
witness is fully prepared to qualify the books authored in
part by BAmory Lovins as learned treatises, that he and
other experts rely upon in the course of their business.

4. Furthermore, LG&E/KU has waived any right to
complain where this witness relied upon the same source to
help form his opinions in another case before the Public
Service Commission involving the LG&E/KU and where LG&E/KU
made no objection to that reference. Specifically, the
Sheasy article was submitted by this witness in rate case
No. 2003-0043 and 0044, without objection.

5. LG&E/KU cites to two cases that are not applicable

and that do not help their argument. Heilman v Snyder, 520

S.W.2d 321 (Ky. 1975) was a medical malpractice case where
Dr. Snyder attempted to support his case by referring to a
medical treatise which was allowed in on redirect. The
Kentucky Court of Appeals adopted the Uniform Rules of
Evidence including the learned treatise exception, and

affirmed. In Spencer v. Red River Lodging, 865 So.2d 337

(La. App. 2 Cir. 2/5/04), in a hotel fire personal injury
case, the Louisiana court would not allow a witness to
introduce a document where he admitted that he did not know

who the authors were, did not know their expertise and was



not able to give any opinion about the reliability of the
article. That case does not apply, and does not help
LG&E/KU.

WHEREFORE, Cunninghams ask the Public Service
Commission to OVERRULE the LG&E/KU objections and motion to

strike from the Geoffrey M. Young direct testimony.

Respectfully submitted,

W/ HEnrwlGraddy, IV
lizabeth Bennett

W. H. GRADDY & ASSOCIATES
103 Railroad Street

P.0O. Box 4307

Midway, Kentucky 40347
(859) 846-4905

(859) 846-4914 fax
hgraddy@aol.com

and

Robert W. Griffith
Jennifer B. Swyers
STITES & HARBISON, PLLC
400 West Market Street,
Suite 1800

Louisville, KY 40202

Counsel for Dennis and
Cathy Cunningham



CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy has been
duly served by hand-delivery upon the following:

Hon. A.W. Turner

Public Service Commission
211 Sower Boulevard

P.0. Box 615

Frankfort, Kentucky 40602

Hon. Kendrick R. Riggs

Hon. J. Gregory Cornett
Ogden, Newell & Welch PLLC
1700 PNC Plaza

500 West Jefferson Street
Louisville, Kentucky 40202

Hon. Robert M. Watt, III

Hon. Lindsey W. Ingram, IIT
Stoll, Keenon, & Park, LLP

300 West Vine Street, Suite 2100
Lexington, Kentucky 40507

Hon. Elizabeth L. Cocanougher

Senior Regulatory Counsel

Louisville Gas and Electric Company

220 West Main Street

Post Office Box 32010

Louisville, Kentucky 40232

Counsel for Louisville Gas and Electric
Company and Kentucky Utilities Company

Hon. Greg Stumbo

Attorney General

State Capital

Frankfort, Kentucky 40601

Robert Kiefer
139 Finch Court
Vine Grove, KY 40175
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W//Henry Graddy, 1V
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Mr. Clark W. Gellings

Co-author with John H. Chamberlin of Demand-Side Management Planning: Concepts
and Methods, a basic reference book which I used frequently while working at KDOE.

(The following is from a web site updated Feb 1999:)

Clark W. Gellings is Vice President of Client Relations of EPRI formerly known as the
Electric Power Research Institute in Palo Alto, California. He joined the Institute in 1982
as a Program Manager and subsequently served as a Senior Program Manager and as a
Director. Between 1992 and 1997, he served as Vice President of Customer Systems
before assuming his current position. Prior to joining EPRI, Mr. Gellings spent 14 years
with Public Service Electric and Gas Company.

Mr. Gellings is a registered Professional Engineer, a Fellow in the Institute of Electrical
and Electronics Engineers (IEEE), a Fellow in the Illuminating Engineering Society
(IES), a Vice President of the U.S. National Committee of CIGRE, and is active in a
number of other organizations. He has a degree in Electrical Engineering, Mechanical
Engineering, and Management Science.



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF:
JOINT APPLICATION OF LOUISVILLE )
GAS AND ELECTRIC COMPANY AND )
KENTUCKY UTILITIES COMPANY FOR )
A CERTIFICATE OF PUBLIC CONVENIENCE JDOCKET NO.
AND NECESSITY FOR CONSTRUCTION )2005-00142
OF TRANSMISSION FACILITIES IN )
JEFFERSON, BULLITT, MEADE AND )
HARDIN COUNTIES, KENTUCKY )
MOTION TO DISMISS

Intervenors, Cathy L. Cunningham and Dennis L. Cunningham, by counsel, hereby request the
Public Service Commission to dismiss the Application of Louisville Gas and Electric Company
and Kentucky Utilities Company (the “Applicants”). As discussed in the attached Memorandum,
the Applicants have failed to satisfy the permitting obligations of the United States Army Corps
of Engineers, the consulting requirements of the Endangered Species Act, Section 106 of the
National Historic Preservation Act, and the full scope of requirements of the National
Environmental Policy Act. Their application, therefore, is incomplete and entirely premature.
As aresult, the Commission is not authorized to review it. The application must be dismissed.

Respectfully submitted,

Robert W. Griffith
Jennifer B. Swyers
Stites & Harbison, PLLC
400 W. Market Street
Suite 1800

Louisville, KY 40202
rweriffith@stites.com
502-681-0422
502-779-8222 fax




Counsel for Intervenors
Cathy and Dennis Cunningham
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN THE MATTER OF:

JOINT APPLICATION OF LOUISVILLE )

GAS AND ELECTRIC COMPANY AND )

KENTUCKY UTILITIES COMPANY FOR )

A CERTIFICATE OF PUBLIC CONVENIENCE J)DOCKET NO.
AND NECESSITY FOR CONSTRUCTION )2005-00142
OF TRANSMISSION FACILITIES IN )
JEFFERSON, BULLITT, MEADE AND )

HARDIN COUNTIES, KENTUCKY )

MEMORANDUM OF INTERVENORS CATHY L. CUNNINGHAM AND
DENNIS L. CUNNINGHAM IN SUPPORT OF THEIR MOTION TO DISMISS

I Introduction

This proceeding involves Louisville Gas and Electric Company’s and Kentucky Utilities
Company’s (the “Applicants”) application for a Certificate of Public Convenience and Necessity
to construct a 345 kV transmission line, approximately 41.9 miles in length, running from
LG&E’s Mill Creek Substation through Jefferson, Bullitt, Meade, and Hardin Counties to KU’s
Hardin County Substation near Elizabethtown, Kentucky. The proposed transmission line is a
fraction of a much larger transmission line project to expand the generation of power in this
region of the state with the construction of a 750 MW nominal coal-fired base load generating
unit in Trimble County. See Docket Nos. 2004-507, 2005-154 and 2005-155. In this
proceeding, the Applicants ask this Commission to approve its application for a proposed
transmission line that could be substantially altered at any time upon the Applicants’ satisfaction
of federal environmental law.

As discussed below, the Applicants’ proposal invokes the permitting obligations of the
United States Army Corps of Engineers, the Endangered Species Act, Section 106 of the

National Historic Preservation Act, and the National Environmental Policy Act. The Applicants’



response to the Intervenors’ First Data Request makes it clear that the Applicants have yet to
satisfy with the requirements of these federal laws. Yet satisfaction of these requirements may
require the proposed route to be substantially altered. As a result, the proposal is not ripe for
review until the Applicants satisfy their federal law obligations. Indeed, as the application
currently stands, the Commission has no authority to approve it. Therefore, the application must
be dismissed.

IL. Facts

In their application for a Certificate of Public Convenience and Necessity, the Applicants
submitted documentation of engineering, system impact, interconnection, and facility studies.
The Applicants explain that they “determine[d] the need for the proposed transmission line”
based on the results of a Transmission Service System Impact Study, which addressed system
limitations on the delivery of power; a Generation Interconnection Evaluation Study, which
addressed power system stability; and a Facility Study Report, which considered the engineering
alternatives recommended in the System Impact Study. See Application, Testimony of Mark S.
Johnson, at 3-4.

Based on these studies, the Applicants identified route options. See Application,
Testimony of Nate Mullins, at 4-5. The Applicants state that they then “statistically compare[d]
route alternatives based on their relative impacts to the built environment, including relocating
residences, proximity to residences, proposed developments, proximity to commercial and
industrial buildings, schools, day care centers, churches, cemeteries and parks; relative impacts
to the natural environment including natural forests, stream and river crossings, wetlands, and
flood plains; and engineering criteria including miles of rebuild of existing transmission lines,

miles of co-location with existing utilities and roads, and total project cost.” Id. at 5.



The Applicants state that the route of their proposed transmission line is designed to serve
the projected load “with as little negative impact as can be reasonably afforded.” Application
6. The Applicants state that, in addition to these studies, they chose their “final route” after
“conducting field surveys, evaluating the topography and geology along the routes considered
and adjusting the route as appropriate, consistent with sound engineering principles.” Id. The
Applicants attest that they chose the proposed route because it “balances the impact to people,
the natural environment and cost.” Id.

The application suggests that the Applicants have considered the environmental impacts
of the proposed route, conducted field studies of their proposed route and route alternatives, or
chose the proposed route for its balance to people, the natural environment, and cost. Yet the
Applicants have provided no documentation or any assessments of those impacts or studies. In
fact, in response to Question Number 2 of Intervenors’ First Data Request, requesting the
Applicants to “provide a copy of any studies, including any environmental impact statement or
environmental assessment . . . evaluating the environmental impacts of the proposed
transmission facilities and alternatives and of the proposed TC2 . . . [and] that provide a basis for
the claim . . . that the proposed transmission facilities will have ‘as little negative impact as can
be reasonably afforded,’” the Applicants stated that they “plan to complete an environmental
study once permission to conduct field surveys has been obtained from landowners.” Response
to Dennis and Cathy Cunningham’s First Data Request Dated: June 30, 2005, Question No. 2.
The Applicants have yet to request permission from the Cunninghams to conduct any field
surveys. In response to Question Number 9 of Intervenors’ First Data Request, requesting the
Applicants to “provide a copy of any studies conducted of historical and cultural resources that

will be impacted by the proposed transmission facilities or by the proposed TC2,” the Applicants



responded simply that “[h]istorical and cultural resource studies are currently in progress. . . [and
tJhey will be completed as survey permission is obtained from landowners.” Id. at Question No.
9. To date, the Applicants have not requested survey permission from the Cunninghams.

The Applicants failed to provide a timely response to Intervenors’s Question Number 1
of their First Data Request, requesting the Applicants to “provide a copy of any studies that have
been undertaken or commissioned by LG&E or KU concerning alternative routes or alternative
configurations for the proposed transmission facilities. . . .” In response, the Applicants provided
to no information, referencing the testimony of J. Nate Mullins, objecting the question as
irrelevant, and also referencing the testimony of David J. Sinclair. Only later, on July 19, 2005,
well after their deadline to file a response to Intervenors’ First Data Request, did the Applicants
file the “Photo Science Geospatial Solutions Report.” This Report constituted a “macrocorridor
analysis” and examined the alternative routes for the proposed project by quantifying and
comparing relevant factors to achieve a design that would meet the need for power at reasonable
cost with minimum impact to the built and natural environments and on existing rights-of-way.
This Report was filed so late as to prejudice the Intervenors in their opposition to the Applicants’
proposed project. Also, the Report fails to achieve satisfaction of the Applicants’ federal law
obligations.

III.  Argument
A. Standard of Review

This Commission, in reviewing applications for a Certificate of Public Convenience and

Necessity, is charged with determining whether public convenience and necessity require the

service or construction proposed. KRS § 278.020(1) (emphasis added). The Commission has no



authority to issue the certification absent a showing that there “is a demand and need for the
service sought to be rendered.” KRS § 278.020(4).

Any determination as to “convenience and necessity” of and “demand and need” for this
project requires consideration of all factors bearing on the public interest. See, e.g., Federal
Power Comm'n v. Transcontinental Gas Pipe Line Corp., 365 U.S. 1, 8 (1961) (emphasizing that
the duty “to evaluate all factors bearing on the public interest,” is part of the “accepted meaning”
of the term “public convenience and necessity.”); United States v. Detroit & Cleveland
Navigation Co., 326 U.S. 236, 241 (1945) (“The [Interstate Commerce] Commission is the
guardian of the public interest in determining whether certificates of convenience and necessity
shall be granted. . . . Its function . . . [includes a determination] from its analysis of the total
situation on which side of the controversy the public interest lies.”); Cascade Natural Gas Corp.
v. Federal Energy Regulatory Comm'n, 955 F.2d 1412, 1421 (10th Cir. 1992) (When making its
public convenience and necessity determination, "the Commission must consider all factors
bearing on the public interest, not simply those immediately relating to the objects of its
jurisdiction."). Factors bearing on the public interest include the environmental impacts of the
proposed project. See Henry v. Federal Power Comm'n, 513 F.2d 395, 406-07 (D.C. Cir. 1975)
(“The FPC's concern in . . . a . . . proceeding to certify [for public convenience and necessity] the
critical interconnection facilities, will encompass an evaluation of all the elements of the
gasification project. The burden of environmental damage from that overall project is an
important part of this total evaluation."). Thus, the Commission cannot issue a Certificate of
Public Convenience that is not supported by a full consideration of all of the environmental

impacts of the proposed project.



The Commission’s standard of review, which is the ordinary standard for administrative
agencies, guards against this risk by requiring the Commission to explain the basis of its
decision. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971). For projects
affecting the environment, the decision must be “reached procedurally without individualized
consideration and [with a] balancing of environmental factors - conducted fully and in good
faith....” Calvert Cliffs' Coord. Comm. v. AEC, 449 F.2d 1109, 1115 (1971).

B. The Applicants Have Failed to Satisfy Their Obligations Under Several Federal
Environmental Laws, and, Therefore, Their Application is Premature

The Applicants’ proposed project will affect wetlands under the jurisdiction of the United
States Army Corps of Engineers, flyways used by migratory birds and endangered species, and
properties listed on the National Register of Historic Places. As a result, the Applicants are
required, under the laws discussed herein, to assess the potential environmental impacts, provide
documentation to the Commission of their assessments, and consult with federal agencies
regarding those impacts. As a consequence of their assessments and consultation, the Applicants
may be required to substantially altered the route of their proposed project. Because the
application is currently in violation of federal environmental laws, and because the proposed
project may be re-routed upon satisfaction of those laws, the application is entirely premature.

1. Application of the Permitting Requirements of the United States Army Corps
of Engineers

In a letter to Cathy L. Cunningham, attached to this motion as Exhibit A, a United States

Army Corps of Engineers (“Corps”) Regulatory Branch Biologist stated the following:



Based on a site visit conducted on June 6, 2005, [the Corps] has
made a preliminary determination that the referenced property
contains jurisdictional “waters of the United States (U.S.)”,
including jurisdictional wetlands. This determination is based on
the presence of wetlands adjacent to navigable or interstate waters,
or that eventually drain or flow into navigable or interstate waters
through a tributary system that may include man-made
conveyances such as ditches or channelized streams and one or
more tributaries (stream channels, man-made conveyances, lakes,
ponds, rivers) that eventually drain or flow into navigable or
interstate waters. A [D]epartment of the Army permit would be
required for the discharge of dredged or fill material into these
waters.

The Corps’s decision whether to issue a dredge or fill permit is based on an evaluation of the
probable impacts, including cumulative impacts, of the proposed activity and its intended use on
the public interest. 33 C.F.R. § 320.4(a). Where there is a practicable alternative that will have
less adverse impact on wetlands, the Corps shall not issue a dredge or fill permit. 40 C.F.R. §
230.10(a) (emphasis added). It follows that the proposed route could be prohibited, or required
to be substantially altered, by the Corps’ decision. Yet the Applicants submitted this application
without engaging in any consultation with the Corps or making any analysis of the impact of the
proposed project on wetlands. Given the uncertainty of the proposed project, the application is
premature.
2. Application of Section 7 of the Endangered Species Act
In a July 20, 2005, letter to Cathy L. Cunningham from the United States Fish and
Wildlife Service, attached to this motion as Exhibit B, Field Supervisor Virgil Lee Andrews, Jr.,
stated:
[A] pond on your property had been used in early spring 2005 as a
stop-over feeding and resting area for a flock of migrating sandbill

cranes (Grus canadensis) that also contained a whooping crane
(Grus americana).



species proposed for listing.

As you are aware, whooping cranes are federally listed under the
authority of the Endangered Species Act (ESA) as an endangered
species. Having the opportunity to observe one in the wild is a rare
occasion not afforded to most people. The whooping crane is
known for being the tallest bird in North America standing 5 feet
tall. The species nests in marshy areas among bulrushes, cattails,
and sedges that provide protection from predators. When
migrating, whooping cranes stop along the way to roost and feed in
a variety of wetlands and croplands, just like the whooping crane
did at your pond.

Based on the information you provided us, we confirmed that the
whooping crane documented on your property was part of an
established Non-essential Experimental Population (NEP) of
whooping cranes that migrates from Wisconsin to Florida every
fall. . ..

[W]e have emphasized to LG&E the importance of providing
habitat for these birds, because it would improve the species’
changes to be recovered (i.e., removed from the list of threatened
and endangered species) in the long-term. Because we know that
suitable habitat for the whooping crane exists on your property,
and likely at other locations on and near the proposed right-of-way
for the proposed LG&E powerline, we have strongly encouraged
LG&E to make every effort to avoid transmission line construction
in areas that may provide suitable habitat for whooping cranes.
The Service and the Kentucky Department for Fish and Wildlife
Resources have met with LG&E staff and are currently working
with LG&E to address fish- and wildlife-related concerns
associated with the proposed powerline. This coordination has
included specific discussions regarding potential impacts to
whooping cranes, other federally listed species (e.g., Indiana bats),
and federal trust resources (e.g., migratory birds) and

potential ways to avoid and minimize these potential impacts. We
hope that this . . . coordination will influence LG&E’s placement
of the proposed powerline in such a way that impacts to these
important fish and wildlife resources are avoided and minimized as
much as possible.

The consultation that Field Supervisor Andrews refers to is required under Sections 7(a)(1) and
7(a)(4) of the Endangered Species Act, 16 U.S.C. §§ 1531-1544. Section 7(a)(4) requires LG&E

to confer with the Service on actions that are likely to jeopardize the continued existence of a
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project is likely to jeopardize the continued existence of the species, the Fish and Wildlife
Service may prohibit construction or require re-routing of the project. Thus, the application
clearly is premature.

3. Application of Section 106 of the National Historic Preservation Act

The Applicants have chosen the route for their proposed transmission line without first
inviting the comments and participation of Consulting Parties (see definition below), as required
by Section 106 of the National Historic Preservation Act, 16 U.S.C. § 470 et seq. (“Section
106™). In fact, the Applicants have chosen the route of their proposed transmission line without
first identifying historic properties that would be affected by this undertaking. The Applicants
have indicated that they are initiating a Section 106 process, in which they may modify their
selected route depending on what potential adverse effects are located during the application
process. In effect, the Applicants presume to satisfy Section 106 in reverse. Such
decisionmaking is contrary to the requirements of Section 106.

i Section 106 Applies In This Case

Section 106 requires federal agencies to examine the adverse effects of the proposed
“undertaking” on sites on or eligible for the National Register of Historic Places, and afford the
federal Advisory Council on Historic Preservation a reasonable opportunity to comment with
regard to the undertaking before the Commission may approve their application. 16 U.S.C. §
470f. The Section 106 regulations, 36 C.F.R. Part 800, attached as Exhibit C, define
“undertaking” as “a project, activity, or program funded in whole or in part under the direct or
indirect jurisdiction of a Federal agency, including those carried out by or on behalf of a Federal
agency; those carried out with Federal financial assistance; those requiring a Federal permit,

license or approval; and those subject to State or local regulation administered pursuant to a



delegation or approval by a Federal agency.” 36 C.F.R.§ 800.16(y). The Applicants are required
to obtain “a Federal permit, license or approval” from the United States Army Corps of
Engineers and the Fish and Wildlife Service for construction of the proposed project. Thus, the
proposed project, as the Applicants have indicated by their initiation of the Section 106 process,
is an “undertaking” subject to the requirements of Section 106.

ii. Section 106 Obligates the Applicants to Perform Assessments and Consultation

The Section 106 regulations require the Applicants to determine the area of potential
effect (APE), id. § 800.4(a)(1); identify, through consultation, the National Register-listed or
eligible historic properties within the APE, id. § 800.4(b); determine whether the undertaking
will adversely affect any identified historic properties, id. § 800.5; and resolve those adverse
effects through avoidance or mitigation as documented in a Memorandum of Agreement. /d. §
800.6(b). In accordance with the regulations, “[a]n adverse effect is found when an undertaking
may alter, directly or indirectly, any of the characteristics of a historic property that qualify the
property for inclusion in the National Register in a manner that would diminish the integrity of
the property’s location, design, setting, materials, workmanship, feeling, or association.” Id. §
800.5(a)(1).

The Advisory Council rules implementing Section 106 require that Consulting Parties be
identified and given an opportunity to participate in consultation with the private applicant, other
Consulting Parties, the State Historic Preservation Officer, the Advisory Council, and the public
during each step of the Section 106 process. Id. § 800.3(f). “Consulting Parties” include
“individuals and organizations with a demonstrated interest in the undertaking [who] may

participate [in the Section 106 process] due to the nature of their legal or economic relation to the
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undertaking or affected properties, or their concern with the undertaking's effects on historic

properties.” Id. § 800.2.

The Section 106 regulations state how the Applicants can satisfy the consultation

requirements:

The applicant “shall involve consulting parties” in “findings and
determinations made during the section 106 process.” 36 C.F.R. §
800.2(a)4.

The applicant “should plan consultations appropriate to the scale of
the undertakings and the scope of Federal involvement and
coordinate with other requirements of other statutes, as applicable,
such as the National Environmental Policy Act [NEPA].” Id.

The applicant must, “except where appropriate to protect
confidentiality concerns of affected parties, provide the public with
information about an undertaking and its effects on historic
properties and seek public comment and input.” 36 C.F.R. §
800.2(d)(2).

The applicant “shall consult with the SHPO/THPO [State and
Tribal Historic Preservation Officers] and other consulting parties
to develop and evaluate alternatives or modifications to the
undertaking that could avoid, minimize, or mitigate adverse effects
on historic properties.” 36 C.F.R. § 800.6.

The applicant “shall provide to all consulting parties the
documentation specified in Sec. 800.11(e), subject to the
confidentiality provisions of Sec. 800.11(c) and such other
documentation as may be developed during the consultation to
resolve adverse effects.” 36 C.F.R. § 800.6(a)(3).

State Historic Preservation Officers, “other consulting parties, and
organizations and individuals who may be concerned with the
possible effects of an agency action on historic properties should
be prepared to consult with agencies early in the NEPA process,
when the purpose of and need for the proposed action as well as
the widest possible range of alternatives are under consideration.”
36 C.F.R. § 800.8(a)(2).
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The applicant “should ensure that preparation of . . . an
Environmental Impact Statement . . . includes appropriate scoping,
identification of historic properties, assessment of effects upon
them, and consultation leading to resolution of any adverse
effects.” 36 C.F.R. §800.8(a)(3).

The applicant “shall ensure that a determination, finding, or
agreement under the procedures in this subpart is supported by
sufficient documentation to enable any reviewing parties to
understand its basis.” 36 C.F.R. § 800.11(a).

Thus, in order to satisfy the consulting requirements of Section 106, the Applicants must
provide Consulting Parties with factual information and data necessary to provide for meaningful
comment on the Section 106 determinations. Necessary factual information and data include,
but may not be limited to:

A map of the APE with supporting data on how the proposed APE was derived (e.g.,
direct impact corridor, viewshed analyses, footprint for construction)

Aesthetic and visual quality documentation, including viewshed maps;
Federal prime and unique farmlands analysis;
Report on the elements of community character;

Report on listed or eligible properties identified within the APE, including boundaries of
properties, such as historic farms.

Report on any other utilities that may have to be relocated during construction;

An alternatives analysis providing documentation of why corridors have been eliminated
from consideration;

Information regarding indirect and cumulative effects on historic properties and
resources; and

Information that would allow the Consulting Parties to respond to the scope and
adequacy of the archaeological resources evaluation.

All of this information is necessary to provide meaningful comment on the APE, identification of
historic properties within the APE, potential effects upon those properties, and proposed

measures to resolve (mitigate or avoid) any adverse effects.
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At the very least, the Applicants should have engaged the Consulting Parties prior to and
in furtherance of their evaluation of alternatives to the proposed transmission line, including
alternative corridors. Upon consultation in this case, it is highly like that the Applicants will
have to substantially alter the proposed transmission line to accommodate historical structures.
Thus, the application is premature.

4. Application of the National Environmental Policy Act

i The National Environmental Policy Act Applies In This Case

The Applicants’ proposed transmission line constitutes a “major federal action” subject to
the requirements of the National Environmental Protection Act, 42 U.S.C. § 4321 et seq.
(“NEPA”). The Applicants, though nonfederal actors, must comply with NEPA because the
construction of the proposed transmission line requires approval from the United States Army
Corps of Engineers and the Fish and Wildlife Service, see Found. on Economic Trends v.
Heckler, 756 F.2d 143, 155 (D.C. Cir. 1985) (holding that nonfederal actors may also be
enjoined under NEPA if their proposed action cannot proceed without the prior approval of a
federal agency; Biderman v. Morton, 497 F.2d 1141, 1147 (2nd Cir. 1974) (holding that where
nonfederal action cannot lawfully begin or continue without the prior approval of a federal
agency, nonfederal actor may be enjoined under NEPA). Thus, the Applicants must satisfy the
full scope of requirements of this federal law.

ii. The National Environmental Policy Act Obligates the Applicants to Perform
Assessments and Consider Alternatives

NEPA, 42 U.S.C. § 4331(b)(3), requires the Applicants to “attain the widest range of
beneficial uses of the environment without degradation, risk to health or safety, or other
undesirable and unintended consequences.” The Applicants can achieve this goal by satisfying

the following requirements. The Applicants must:
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(A) utilize a systematic, interdisciplinary approach which will
insure the integrated use of the natural and social sciences and the
environmental design arts in planning and in decision-making
which may have an impact on man's environment;

(B) identify and develop methods and procedures, in consultation
with the Council on Environmental Quality . . ., which will insure
that presently unquantified environmental amenities and values
may be given appropriate consideration in decision-making along
with economic and technical considerations;

(C) include in [its application] a detailed statement by the
responsible official on--

(1) the environmental impact of the proposed action,

(ii) any adverse environmental effects which cannot be avoided
should the proposals be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.

NEPA regulations provide guidance on evaluating the significance of an action's impact. See 40
CF.R. § 1508.27. A determination of the significance of an action’s impact requires

considerations of both context and intensity:

(a) Context. This means that the significance of an action must be
analyzed in several contexts such as society as a whole (human,
national), the affected region, the affected interests, and the
locality. Significance varies with the setting of the proposed action.
For instance, in the case of a site-specific action, significance
would usually depend upon the effects in the locale rather than in
the world as a whole. Both short- and long-term effects are
relevant.

(b) Intensity. This refers to the severity of impact. Responsible
officials must bear in mind that more than one agency may make
decisions about partial aspects of a major action. The following
should be considered in evaluating intensity:
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(1) Impacts that may be both beneficial and adverse. A significant
effect may exist even if the Federal agency believes that on
balance the effect will be beneficial.

(2) The degree to which the proposed action affects public health
or safety.

(3) Unique characteristics of the geographic area such as proximity
to historic or cultural resources, park lands, prime farmlands,
wetlands, wild and scenic rivers, or ecologically critical areas.

(4) The degree to which the effects on the quality of the human
environment are likely to be highly controversial.

(5) The degree to which the possible effects on the human
environment are highly uncertain or involve unique or unknown
risks.

(6) The degree to which the action may establish a precedent for
future actions with significant effects or represents a decision in
principle about a future consideration.

(7) Whether the action is related to other actions with individually
insignificant but cumulatively significant impacts. Significance
exists if it is reasonable to anticipate a cumulatively significant
impact on the environment. Significance cannot be avoided by
terming an action temporary or by breaking it down into small
component parts.

(8) The degree to which the action may adversely affect districts,
sites, highways, structures, or objects listed in or eligible for listing
in the National Register of Historic Places or may cause loss or
destruction of significant scientific, cultural, or historical
resources.

(9) The degree to which the action may adversely affect an
endangered or threatened species or its habitat that has been
determined to be critical under the Endangered Species Act of
1973.

(10) Whether the action threatens a violation of Federal, State, or
local law or requirements imposed for the protection of the
environment.

40 C.F.R. § 1508.27. “If the proposed actions are environmentally ‘significant’ according to any

of these criteria,” then the Applicants erred in failing to prepare an environmental impact
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statement. Public Citizen v. Department of Transp., 316 F.3d 1002, 1023 (9th Cir. 2003)
(emphasis is original) (citing Nat'l Parks and Conservation Ass’n v. Babbit , 241 F.3d 722, 731
(9th Cir. 2000).

The application submitted by the Applicants lacks any appreciation of the environmental
significance of the proposed project. It certainly lacks any documentation, environmental
assessment, or environmental impact statement quantifying the environmental significance of the
proposed project. As such, the application is incomplete.

11 By Failing to Perform the Required Assessments and Considerations, the
Applicants Violated Their Affirmative Obligations Under NEPA

Indeed, the Applicants violated their affirmative obligation to present the Commission
with a proposal that contained a full environmental analysis. This affirmative obligation arises
from NEPA’s placement of the “primary and non-delegable responsibility” for compliance on
the applicant, not the public. I-291 Why? Ass'n v. Burns, 517 F.2d 1077, 1081 (2d Cir. 1975).
NEPA would lose its action-forcing nature if a complete review were absolutely dependent, as it
is in this case, on public intervention at each step in an administrative proceeding. “It is,
moreover, unrealistic to assume that there will always be an intervenor [before the agency] with
the information, energy and money required” to investigate an environmental issue. Calvert
Cliffs' Coord. Comm., Inc. v. AEC, 449 F.2d 1109, 118-19 (D.C. Cir. 1971). The Applicants
have skirted their obligations under NEPA to affirmatively raise and evaluate environmental
alternatives to the proposed construction of the transmission line. By submitting the application
without documentation of any environmental assessment, the Applicants failed to satisfy their
primary responsibilities.

B. Because the Applicants Have Failed to Satisfy Federal Law, Their Proposal is not
Ripe for Review and the Commission is Not Authorized to Consider It
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Despite the inevitable questions that arise regarding the environmental impacts of their
proposal, the Applicants have not submitted any environmental assessment or any consideration
of alternatives to avoid such impacts. The Applicants have also failed to submit any assessment
of the impact of their proposal on historic properties, as required under the National Historic
Preservation Act, and they have failed to consult with the Fish and Wildlife Service with regard
to the proposal’s impact on migratory birds and endangered species. Their application, as a
consequence, is not ripe for this Commission’s consideration.

i Public Convenience and Necessity, Which Are a Function of Public Interest
Factors Including the Environment, Must Require the Proposed Project

The Commission is charged with reviewing proposals to determine whether public
convenience and necessity require the service or construction proposed. KRS § 278.020(1)
(emphasis added). Furthermore, the Commission has no authority to issue the certification
absent a showing that there “is a demand and need for the service sought to be rendered.” KRS §
278.020(4). Any determination as to “convenience and necessity” of and “demand and need” for
this project requires consideration of all factors bearing on the public interest. See, e.g,
Transcontinental Gas Pipe Line Corp., 365 U.S. at 8 (emphasizing that the duty “to evaluate all
factors bearing on the public interest,” is part of the “accepted meaning” of the term “public
convenience and necessity.”); Detroit & Cleveland Navigation Co., 326 U.S. at, 241 (1945)
(“The [Interstate Commerce] Commission is the guardian of the public interest in determining
whether certificates of convenience and necessity shall be granted. . . . Its function . . . [includes
a determination] from its analysis of the total situation on which side of the controversy the
public interest lies.”); Cascade Natural Gas Corp, 955 F.2d at 1421 (When making its public
convenience and necessity determination, “the Commission must consider all factors bearing on

the public interest, not simply those immediately relating to the objects of its jurisdiction.”).
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Inherently, the convenience and necessity/public interest analysis requires an inquiry into the
environmental impacts of the proposed project. See Henry v. Federal Power Comm'n, 513 F.2d
at 406-07 (“The FPC's concern in . . . a . . . proceeding to certify [for public convenience and
necessity] the critical interconnection facilities, will encompass an evaluation of all the elements
of the gasification project. The burden of environmental damage from that overall project is an
important part of this total evaluation."). It follows that for an application that lacks proper
analysis of the public interest factors bearing on the proposed project, no certificate can issue.
ii. Public Convenience and Need Cannot Be Determined Absent a Site Assessment
The public interest inquiry is not only inherently required. Consideration of public
interest factors is required by the regulations authorizing the Commission to review these kinds
of proposals. According to KRS 278.216, the Commission must approve a “site assessment,”
which shall be submitted by an applicant with its proposal, before the Commission can approve
the proposal. KRS 278.216 provides:
(1) ... [N]o utility shall begin construction of a facility for the
generation of electricity capable of generating in aggregate more

than ten megawatts (10MW) without having first obtained a site
compatibility certificate from the commission.

(2) An application for a site compatibility certificate shall include
the submission of a site assessment report as prescribed in KRS
278(3) and (4). . . A utility may submit and the commission may
accept documentation of compliance with the National
Environmental Policy Act (NEPA) rather than a site assessment
report.

(3) The commission may deny an application filed pursuant to,
and in compliance with, this section. . . .

KRS 278.708 describes the site assessment requirement:
(3) A completed site assessment report shall include:

(a) A description of the proposed facility that shall include a
proposed site development plan that describes:
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1. Surrounding land uses for residential, commercial, agricultural,
and recreational purposes;

2. The legal boundaries of the proposed site;
3. Proposed access control to the site;

4. The location of facility buildings, transmission lines, and other
structures;

5. Location and use of access ways, internal roads, and railways;
6. Existing or proposed utilities to service the facility;

7. Compliance with applicable setback requirements as provided
under KRS 278.704(2), (3), or (5); and

8. Evaluation of the noise levels expected to be produced by the
facility;

(b) An evaluation of the compatibility of the facility with scenic
surroundings;

(c) The potential changes in property values resulting from the
siting, construction, and operation of the proposed facility for
property owners adjacent to the facility;

(d) Evaluation of anticipated peak and average noise levels
associated with the facility's construction and operation at the
property boundary; and

(e) The impact of the facility's operation on road and rail traffic to

and within the facility, including anticipated levels of fugitive dust
created by the traffic and any anticipated degradation of roads and
lands in the vicinity of the facility.

(4) The site assessment report shall also suggest any mitigating
measures to be implemented by the applicant including planting
trees, changing outside lighting, erecting noise barriers, and
suppressing fugitive dust.
The site assessment requirement provides clear evidence of the Applicants’ duty to submit

documentation of the proposed project’s environmental impacts and the Commission’s duty to

consider those impacts prior to approving the proposal. Because the Applicants have not
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satisfied even this minimal, threshold requirement, their proposal is not ripe for review and the
Commission’s approval of the proposal is unauthorized.

fii. Were the Commission to Approve the Application in its Current State, the
Commission Would Violate Its Administrative Obligations

Moreover, were the Commission to approve the application without considering the
environmental impacts of the proposed project, the Commission would violate its primary
responsibility to explain the basis of any decision to issue a Certificate of Public Convenience
and Necessity. Such explanation is a cornerstone of administrative law. Without documentation
of the environmental impacts, there is no basis on which the Commission could support an
explanation of the convenience and necessity of the project. It is impossible to know whether the
decision “was based on a consideration of relevant factors and whether there has been a clear
error of judgment.” Citizens to Preserve Overton Park, 401 U.S. at 416 (1971); SEC v. Chenery
Corp., 318 U.S. 80, 94-95 (1943). Particularly in cases involving NEPA, the applicant, and the
Commission in its review of the application, must take a “hard look at environmental
consequences,” in reaching a decision. Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976).
The Commission’s decision must be “reached procedurally without individualized consideration
and balancing of environmental factors - conducted fully and in good faith....” Calvert CIiffs’,
449 F.2d at 1115 (1971). The Commission cannot clearly state the basis for its approval or
denial of this application without having any environmental predicate. As a result, the
application must be dismissed.

I1I.  Conclusion

The Applicants have asked this Commission to approve its application for a proposed

transmission line that could be substantially altered at any time upon the Applicants’ satisfaction

of federal environmental law. To date, the Applicants’ have failed to satisfy the requirements of

-20 -



the permitting obligations of the United States Army Corps of Engineers, the consulting

requirements of the Endangered Species Act, Section 106 of the National Historic Preservation

Act, and the full scope of requirements of the National Environmental Policy Act. Their

application, therefore, is incomplete and entirely premature. As a result, the Commission is not

authorized to review it. The application must be dismissed.
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